BENCH MEMO

ENGLISH

CONFIDENTIAL

NUMBER







Bench Memorandum
Inter-American Human Rights Moot Court Competition

2015 INTER-AMERICAN HUMAN RIGHTS MOOT COURT COMPETITION

Case of Bolket aly. the Cardenal Republic

Bench Memorandum

CONFIDENT IAL

Drafted by:

Rodrigo Uprimny Yepes

Nelson Camilo Sanchez

With research assistance from:

Daniel Marin.6pez

Washington Collegd Law
American University

Washington, 2015






Bench Memorandum
Inter-American Human Rights Moot Court Competition

Introduction

This case was written with the idea of encouraging a discussion on the relationship between inter
Americanstandards on thprotectionof rightsand contexts of mass violence where pohlcees
implementedvithin the paradigm afansitional justicélthough there has been ample experience

in the Americas on how to design policies to address mass atrocities, there are still many doubts
regardinghte legal and institutional challerfgesd in sucl task Similarly, even though the case

law of the Court has been held up as a major influence in the development of the legal standards for
transitional justicéhe InterAmerican Courtthas made littleeference to that concept.

There are multiple challenges and concerns about what is allowed and what the content and scope
of transitional justice measures should’lhie case is written based on the premise that an honest
effort attransitional justide being made by a State that is emerging frammad conflicthrough

a negotiated peace settlem@&iven this reality and its inherent limitationsolationis reached

througha holistic approach to justice that seeks to take account of the-: vitlimdidweéwer,

because of the nature of the circumstanad®es not satisfy the standards that woutedpgred

for the full establishment and acknowledgement of the truth, exhauststeécapdtice, and
maximalist comprehensive reparatibimsler those specific circumstancelen, the case invites

debate on the following issudhat are the available options under the-Anesrican legal
framework, and how should those legal standards be interpreted in light of the factual limitations
creatd by this typef situationo rights have minimum contehiWhat are they, what should

they be, and how should they be set? Other general issues that we hope will be raised in the
discussionnclude how to understand the content and scope of the obligatimvestigate,
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l. Admissibility and jurisdiction
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consideration of the Court, must be applied even when the case is filed by. thkisState
contradictory because, tife Statesubmits the caseshouldit not decide the reason for its
submission? However, this could encourage the practice of States filing cases in order to preclude
the filing of a comprehensive case taCbert This could be an interesting linedebateébetween

the teams

In addition, under the Rules of Procedure in effect 2008 the most important role thHACHR

plays beforéhe Courtisto submitcases angresent themat hearings befotee CourtShould this

scenario arise in cases submitted by States? Should thbedeCHR simply be to appear at the
proceedings and request to take part in thafaaseessarin its capacity amn advocate fahe
interAmerican public inter&tWould this type of casdlow for the Court to receiwgritten
pleading$rom the IACHRIn defense of its rep@#¥Vould it be admissible fidre IACHRto offer

evidence or expert testimony in the case, and if so, at what time during the proceedings should such
requests be handled?

2. The exhaustion of domestic remedies

One of the issues that competition participants neost
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Victims: Lucrecia Rossi para.
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Kidnapping and/urder

- 2000 An urban column of the MRLB
hijacked a school bus carrying 23
children from the Angeles del Sabe
School one of the most expensive priv
schools in thecapital of the Republic
They were held captive for more than
days.

- 2000 On March28, a joint armypolice
antikidnapping commando ur
conducted an operation in a slum in
capital city where itvas thought th
kidnapped children were being held.
antikidnapping commando unit asked
captors to free the children and surret
peacefully, in exchange for which t
lives would be respected. This situatiof
to the confrontation with the g@rs. The
official police report stated thatleud
noise (like that of a grenade) was h
inside the houseThe joint command
unit, on the direct orders of Presid
Ferreira, opened fire with longrange
weapons and grenades in order to
access tothe structure.After a brief
confrontation ~ members of lav
enforcement were able to gain ace@s
the seven individuals presumed to be
captors, two bodies were found that W
later identified as MRLB militants, nc
were Bonecas

2009 Lupita Lope filed acomplaint before
the IACHR alleging impunity in the death of
her somAnibal Lopeza child from théngeles
del Saber School
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. Merits

1. Complementarity, transitional justice measuresnd the violation of substantive
ACHR rights

One of the central points of the case is to establish, according to the principles of subsidiarity and
complementaritthat govern the systemhether the State has incurir@drnational responsibility

In this regardcurrent internationalist doctrin@tss thatn order for there to be an international
breach there must be an act attributable to the State that is a violationindéraational
obligation. Asserting Stateesponsibilitythus requires demonstratimpt only that the violation
occurred but also that it is internationally attributable to thel&tatder establish this link of
attribution under international human rights law, it is necessary to consither ititatnational
mechanismare compleentary tahe national systepand to this extent they dEsed ormriteria

of subsidiarityThe international bodies only act when the national justice systems are ineffective.
The State is first given the opportunity to serve justice, and the partesiinthemselves of the
international bodiesnly if it is demonstrated that the national process was not conducted
independently and impatrtially in accordance with the guaraniessational law

The issue then arises of how to evaltteteadegacy of
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accept the position of tHstate thattiduly investigatefin order] to find that the State has not
violated the Conventiop Accordingly the Courtdismissed the preliminary objection to its
jurisdiction ovethe case

In contrastthe team representing the interests otatwill find the recent decisiamtheCase of

Tarapna Arrieta et al. v. Remy usefulln that casethe Courtcalled to mind thatState
responsibility under the Convention can only be attributed at the internationéterelrel State

has had the opportunity to establish, if appropriate, that a right has been violated, and to redress the
KDUP E\ LWV RIA& CouHmMapingd that this rule follows from tfgincige of
complementarit{or subsidiarity) that informs the breadthWwdftK H ,$+56 p ‘@dfubhdtiveorl V



Bench Memorandum
Inter-American Human Rights Moot Court Competition



Bench Memorandum
Inter-American Human Rights Moot Court Competition

The duty to prosecute is understood to have been satisfied so long as the Statercomailicts
proceedings designed to shed light on what happened and to determine the responsibility of both
the masterminds and the direct perpetrators of theTadsobligation cannot beplaced by
mechanisms such asth commissiondNeverthelesslebates persist regarding the content of this
obligation in contexts ofegotiated peace settlersdmtween States and +®tate armed groups
seekinga transition tpeacé especiallyvith respect tgotentialagreements grant partial and
conditional amnesties. We will address this debate in the sectistopeltd th@bligation

With regard to punishmethereis no cleacutinterpretation of what charaéséicsit should have
in order for the obligation to leemedo have been métthat is, whether the obligatitm

11
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of crimes against humandg a norm ojus cogeisfurther held thatthere is a dutynder the
standards of the Conventitminvestigate, prosecute, and puthisise kinds of actsThe Court
underscored

13
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El Salvadgrwhichwere conditioned upon the effective participation of the alleged perpetrators in
the Truth Commission

In that judgmenthe InterAmerican Counnaintained its position on the inadmissibilityeoteral
amnestiedut qualified it because the case concemegofiated peace settleménthis regard,
although the Countipheldthe effects of th&eneral Amnesty Law called attention to the
application of the law, finding iitcompatiblewith the duty to investigate and punggrious
violationg® The argument dhe Courfis notable, as it demarcated the scope of action that States in
transition from

16
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in order for the trials to be held within a short period offifitgs initial approach was brought to
an end with the enactment of thal Stop LavjLey de Punto Himahly with thereopening of the
investigations were case managestrategies readapted, this tamed not oselectio as the
aim wago prosecutall perpetrators adferious human rights violatiénisut rather on criteria of
priority centered mainly on the status of progress in the case and the sufficiemwydehtg
bearing in mind that nearly 30 had passed since the crimes were comgittiegthie ordinary
justice systenmas prioritized cases usiogteria © concentrateprosecution orthe criminal
phenomena that had the greataptct focusing thevork and caseloadf the prosecutors aarcts
such asnurder®

In situations of transition to peadgolombia hagrovidedthe clearest example applying
prioritization criteria to cases in trensitionabnd ordinaryusticesystemsAfter the United Self
Defense Forces @olombiaand some guerrilla grougpsmobilized andurrenderetb the justice
systema transitional legal structure was established undetHkreown Peace and Justice taw
allowfor the imposition ofilternative senteesin lieu of ordinary penalti@s exchange for the
GHIHQGDQWYV: FRRSHUYDLWWR B\oMEthHwite hrtl MpEratioNith the
implementation of that lawhe Office of the Prosecutor General of Colombieadsessethe
difficulties inherent in the prosecution of enormous numbarsmn rights violations

Given this situatigrinternational bodies such @S Missionto Supportthe Peace Process
Colombia QASMAPP) and the IACHR urgedthe Colombian Stat® improvestrategies for
prosecuting the acts committed by those unlawful armed droiip2011report the IACHR
stated

“The IACHR agrees with the MAPP/OEA that this situation should be eliminated, and
WR WK [nwestig@ive dhd adjudicatory boddd{ RXOG EH HVWDEOLVKHG >«

18
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3. Alternative sentences

There are doubts abahie punishment aspect of tdaty to investigate, prosecute, and puiish
particularthere are doubts abowthetherit is possible by virtue of the case law oflrke-
American Couraind otherinternational instruments determine the existence of a State duty to
effectively impose a punishment and, if so, whether it kequidethe actuadeprivation of liberty

or whether th@npositionof alternative sentenaasy be considered

Under the anventions that establish the duty of prosecution in théAmerican context, it is not

20
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and the extent to which responsibility is acknowledged and information is provided about
happenethis may give rise to IlPUWDQW GLIIHUHQFHYV E&WZHHQ WKH
those who performed functions of high command and gave the |[emeisgsis

added] ¥

In conclusionthe obligation tinvestigate, prosecute, and punetessitatesiposing a gnalty It
follows from the inteAmerican conventionkdt expressly contain this datyd from theRome
Statuteas well as from othsoft lawinstrumentsthat this obligation is met with the imposition of

a criminal penaltyAccording tothe InterAmerican Courtin the Inter-rAmerican Systerthe
criminal penalties imposed mailsiobe proportional to the gravity of the crimes prosecuted and,
consequently, in cases s@rious human rights violatipnitsis not admissibleto impose

22
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contradictthe duty to prosecutal perpetrators aerious violationgheycan cite the country
report issued bthe IACHRin 2013 which found that theelection instruments recognized by
Colombiain the seFD O OHGD'O |1UD P HZRwhith IdRdais & ldl@s€ Fegemblance to the
LRCR ) could violatehe obligation tprosecute and punigsh perpetrators @ferious violations

Additionally they cararguethat the cases prioritized tne IACHR both in Admissibility Report
05/12and in Report4/98, DUH DFWV IRU ZKLFK WKH FRQYHQWLRQV DQG
obligation toinvestigate, prosecute, and pyngich adorced disappearand®rture sexual

violence and extrajudicial executionEhey can evenarguethat in contexts of systematic and
widespread violatiotige the one experiencedtive Cardenal Repubtitese acts can constitute

crimes against humanttyusreinforcing theluty to prosecute them

23
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The restoration of the victim to the original situation before the violations occuresttutio in
integrunasthe Inter-American Court has calledan include the different forms in which a State

might address the international responsibility it has incAtréds time, there is an international
consensus that establishes, for methodological purposes, that the various reparation measures
available to victims of violations fall within five specific components: restitnpensation,
satisfactiojrehabilitation, anguarantees of non-repetition.

Measures of restitution involve the reestablishment, to the extent possible, of the situation that
existed before the violation occuridte InterAmerican Court has established that this restitution

can include measures such @3the release of unlawfully detained perdtsthe return of
unlawfully seized property; (c) return to the place of residence from which the victim was displaced,;
(d) reinstatement of employmeér) the expungement of judicial, administrative, criminal, or police
records, and the deletion of the respective entries, and (f) the return, demarcation, and granting of
title to the traditional lands of indigenous communities in order to protect their communal

property?®

Measures of compensation seek to provide redress to the victims for the physical and emotional
harm suffered, as well as for the loss of income and opportunities, pecuniary damages (actual
damages and lost wages), attacks against their reputation, expenses incurred, and the costs of lege
services and medical attention. Compensa@gnbe monetary or in kind. Compensation in kind
requires the delivery of a physical asset of the same characteristics and conditions as that of which
the victims were deprived. Monetary compensation must be granted in a manner that is appropriate
and proportional to the gravity of the violation and according to the circumstances of each case for
all of the financial harm resulting from the violations that is subject to asséssment.

The purpose of measures of rehabilitation is to reduce the physical and psychological suffering of
the victims through measures designed to provide medical, psychological, and psychiatric services,
which enable the restoration of the dignity and reputation of the \acitihalow them to receive

the legal and social services they retjumeder to meet these objectiv@rvice measures, as well

as any medications, must be provided teittiensimmediately and free of chatbe.

Measures of satisfactiare designed to provide redress for the non-pecuniary damages (suffering
and hardship caused by the violasoich as harm to values that have great significance for the
individual andD Q\ FKDQJH LQ WKH YLRNHLI® hot fiddndidl @inakuRe GheS¥ LR Q V
measures include public ceremonies or projects, such as the broadcasting of an official message
repudiating the human rights violations in questiarder to recover the memory of the victims

26
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