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A. INTRODUCTI ON

1. This memorandum is intended to be a guide for the judges of thenletézan Human
Rights Moot Court Competition to the main arguments of the parties, with respect to substantive
and procedural issues, in the hypotheticabt@sistal Tovar vDemocratic Republic of Exclutia

2. This year, the issue being examined by hundreds of students and professors in the Americas
and other countries concerns the righfsersons with disabilitiek the opinion of the authors of

the case and this memorandtims opportunity will undoubtedly serve to bring attention to the
situation faced by persons with disabilieglation to theviolation of their human right§he

issues addressed herein consist of the analysis of the main rights that mark tredipataittigm

the treatment of persons with disabilii®@s centurieshey have been seen as “objects of welfare

programs Now, following the adoption of the United Nations Convention on the Rights of
Persons with Disabiliti@sereinaftet CRPD’), these people are seen and treated as individuals with
rights and obligations

3. This memorandum contains the standardsthieainterAmerican Human Rights System
has developed in this fieldeverthelessonsidering that the standards derived fronCRED

confer greater protection fmersons with disabilitiethis document is based mainly on that
international instrument, which is considered bytited Nationdo be a historical treaty given

the great number of ratifications by the States within apehiad of time Standard$érom the
universal and European human rights systerassarsed. Each section hageneral framework

on the thematic principles addressed inhgmothetical casavhich is followed by possible
arguments that both the Stamel @ahe representatives could make with respect to the facts of the
case.

4, The case oFristal Tovar, unfortunatelyis not as fictitious as it may seem. This case reflects

the current situationof thousands of peopleith disabilitiesvho are subjected tongterm
institutionalization, in this hemisphere and around the world. It is important shetyinghis

issue wareaware of the systematic violation of their rights and that we help give voice to those
persons with disabilitiesn institutions asvell as in their own homesvho are prevented from
exercising their most basic life decisions and from being part of a society that, moreover, would
benefit from their inclusion.

2 Regarding the term “persons with disabilities,” it is important that the judges avoid using expressions that are
inconsistent with the human rights focus, such as “disabled,” “handicapped,” “invalid,” and similar terms. With respect
to the dishility, in is important to bear in mind that it is the result of attitudinal and environmental deficiencies and
barriers that hinder their full and effective participation in society on an equal basis with others. For more information,
seeinfra paras. 2P3.



B. GENERAL FRAMEWORK

1. The Inter-American Human Rights Systemand the iights of persons with disabilities

5. The InterAmerican Human Rights Systeegan to addreske rights of personwith
disabilitiegrior to the entry into forcef the Inter



mistreatment, medical negligence, malpractice, and instances of involuntary manslaughter, as well as
the lack of diligent investigation into those®acts

8. The rights of personwith disabilitieshave also been advocated through the friendly
settlement mechanisrhthe Inte-American Commissio®n July21, 2011 the IACHRapproved

the initial agreement afriendly settlemergntered intas the result ad petition that alleged the
violation of the right to equalitf a person with a disabilififriendly Settlement Repadyib.

86/11'9. In 1998 Maria Soledad Cisternas Regesattorney with total blindss and the current
Chairperson of the United Nations Committee on the Righessiriavith Disabilitiesasked her

travel agent to make an airliroiet reservatiorio the city ofMontevideo, Uruguaiyhe airline

LAN Chilemade the reservation on tandition that she travel accompanied by another passenger

or a service dog, and that she pay for the additional fare. After exhausting the available domestic
remedies, M£isternas\wailed herself of thaterAmerican systenalleging discrimination.

9. In an agreement signed Decemberdl, 2003,the Stateagreed to review, update, and
improve regulations concerning the air trayetisions with disabilitidggough a Study Committee
created within th€ivil Aviation Administratioof Chile(DGAC), in whichMs. Cisternasook part
and to broadly disseminate the provisions that enable the proper air temios with
disabilitiesIn April 2008, in compliance with tlieendly settlemenagreement, th®GAC
published the aviation regulations govern



against therpctice of in vitro fertilization, in which it approached infertility as a diSdhilitgth
judgmentsthe Inter



sexuahnd reproductive rights p&rsons with disabiliti@s Colanbig® human right®f persons
with disabilitiegr Cubzt? andlegal capacigndaccess to justicé persons with disabilitizsLatin
America?

15.  Additionally the InterAmerican Commissidmes begun to include the perspectivéhef
rights of persongith disabilitiesn its country reportd=or examplen its Report on the Situation
of Human Rights in Jamaitiae IACHR dedcated a chapter to examinthg rights of persons
with disabilitigsmaking reference to the progress and challenges indffie fiel

2. Convention on the Rights of Persons with Disabilities (CRPDand its paradigm
shift®

2.1. Relevance of theCRPD

16. The Convention on the Rights of Persons with



17. Mexicoadvocatedor this Convention by presenting a resolution béfer&nited Nations
General Assemblg 2001to request the creation of ahhoc committeefor the consideration of
proposals for the drafting of a new tredtyadditionto the eight thematltuman rightsreaties in
existence at the timahat would focus on protectitige rights of personsith disabilities






theinterAmerican systetmsnot yetestablishedny criterion on the matter, this section will make
use of thestandards provided for Article 12 ofthe CRPD(“Equal recognition before the Taw
This articleprovides the basisrfadegree oprotection that is absolute and without excegimn
thatpersons with disabilitieanexercise their right tegal capacign an equal basis with others
The CRPD Committeés of the opinion thakegal capacityincludes the capacity be@ both a
holder of rights and an actor under the’faw

25. In order forpersons with disabilities be able to exercise theigal capaciip accordance
with Article 12 ofthe CRPD the Statesre required t@rovide access &upport—commonly
known as‘decision-making support”—so that thg can make their own decisidnghose cases in
whichthe decisions and choicalspersons with disabilitieannot be understood by third parties at
a given time, and in spite of the efforts made to support thikairidecisiorf;ithe Statenay have

to resort to ‘best interests’ reasoning trying our best to find out what the person would have wanted,

if we had been able to understand him or heweMer, this does not mean thatté&s can continue
to deprive this gup of their legal capacity

26. The perspective offeredy the CRPD






on the need to interpret Article 1.2(b) of the HAtarerican Convention in the coritex Article 12
of the CRPDIt stated that the provisidh
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measures should have been put into place according to hesmebeéscould fully exerclser
right to the recognition as a person before the law

33. In addition and egardless of the fact that any imposition of this type of substitution of will
is contrary tdnternational standardbe petitionersould also argue th#te determination of
Cristal Tovar ‘s “incapacity” to make decisions for herself wasbased solelynoan expert medical
report, and on the assertionstteé director of‘La Casita.” Moreover,no other stepsvere taken

that could have provided greater certainty rega®detg’s alleged “incapacity,” and at no time

during the process wasropinion onthe matter considered.

34. The petitioners could furthargue thatirrespective othe State draft amendment of
Article41of theCivil Code—submitted tadhe IACHRon Junel3 2013—that seeks to improve the
proceedings for determining the scope of thtersyofguardianshighe Stateontinues to carry
out a policy of welfarism and substitution of theoiylersons with disabiliti&s

35.  With respect tohe previous poinanother element to whithe petitionergould refer is
the fact thakeven thoughihe State of Exclutisubmitted that draft amendmetite Commission
found that itwas not compatible witlme relevant international standafdss shows that the
actions thathe States taking with respect to the matter are not consistent withrilard&ato

which it is bound under the instruments it has ratified.

36. ltis also essential thhe petitionerkeep in mind the importance of the relationship of this
right to the exercise of other riglsisch as the right to personal liberty aowss tpustice This is
bearing particularly in mind thatistal Tovarupon being institutionalizedas prevented from
exercising those rights.

i) State

37. The Statecould argue thahe imposition of the system of guardiansingse from the

intent to protet Cristal Tovabecause she was prevented, due to her health condition, from making

the best personal decisiolmsthat respecit could argue thdahe InterAmerican Convention on

the Eliminationof All Forms of Discriminationgainst Persons with Disktiesprovides for the

possibility of declaringersons with disabiliti@scompetentWith regard to thassertion in the
GeneralObservation of th€ommittee for the Elimination of All Forms of Discrimination against
Persons with Disabilitiésat that provisionof the treatys inrcompatible with th€RPD the State

could argue thahatinstrumenis n®8c3.06 250[(98c3. )-1488Tc[(,.944 m556)] T(98c3.06 250[bin4 5474
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2. Right to personal libertyof persons with disabilitiesin cases of institutionalization

39. The InterAmerican Courhas held that the essential conterratle 7 of the American
Conventionis the protection of individual liberty from the antyitca unlawful interference of the
Stateand, simultaneously, the guarantéleeafidividual’s right of defensé?

40. In this respectArticle 7 of the American Conventiorgulées the guarantees necessary to
safeguargersonal liberfyf Asthe Courthas esblishedpersonal libertis not an absolute right
rather, its restriction is legitimate provided that certain requirements’a#ecoedingly, claus@s
through6 refer to the specific conditions that must be present in order to legitimatalythestric
right to personal liberty

41. The case law of thénter-American Courhas addressed detentions in the context of

criminal or administrative cagdsverthelesshe Court has natetruled on the scope of thight
to personal libertgf persons withdisabilitiesFor its partthe IACHR
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been established, the parties should determivegther in this caseCristal Tovarwas
institutionalizecand whether that situation, as well as her subsequent ‘ttayCadita” was a
legitimate restriction of heght topersonal liberty

2.1. Lawfulness and nonrarbitrariness ofthe institutionalization of persons with
disabilities

13






56. The Statecould maintain thatvenif Cristal Tovar wasstitutionalied without her
consent, the restriction of haght to personal libertys legitimatelt could argue thathe
institutionalizationvaslegalbecause of the “Sheltering Our Poor” initiative of the government of
Inclutiaran, which permitted the placemenperSonasni sheltes. Additionally the Statecould
argue thaCristal Tovds institutionalizatiowas not arbitrarygiven thatevery poskle measure
wasfirst taken to contact her relatives and allow for her to live with them, bbetiaty
aurviving relatives hatated that they were unabléttde care of her.”

57. In additionit could assert th#te document frorthe CRPD Committeéseesupra para50)
cannot be taken as a doctrinal source bet#@iset even &General Commeitiut rather a drafit
could argue that Article 5.1.e of tBeropean Conventioitself establishes the possibility of
restricting the liberty of a “person of unsound mind,”® a terms thathe European Coutas
understood in some cases gson with a mental disabilftyrhe State could asthe Inter
American Couttio interpretthe American Conventiavith that scope

58. The Statecould argue thahe Eurogan Courtrecently left open the possibility that a
person with a mental disabityuld be institutionalized if he or shiers from a “serious mental
disorder.”™ It couldthereforeassert that the seriousness of the disability depends on the alfecision
each domestic legal system andith#te case dfristal Tovannajor depression could fall within
that scenario.

2.2. Other guarantees of theight to personal liberty

59. Paragraphgl, 5, and 6of Article 7 ofthe American Conventioastalibh posiive
obligationghat impose specific requirements on both agents Stdteand on third parties that
act with the tolerance or acquiescence of the State and are responsible for a person’s detention.”

60. Paragraph 4 drticle7 of the American Conventi@stablishes the right of every person to

be informed of the reasons for his detention and of his Figalgitionallythe Courthasheldthat

when a person is deprived of his liberty he must be advised of his right to contact a third person
such as rel
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61. For its partthe European Couhas found that when a person is detained, he must be told
in a simple manner, in clear and-temhnical language, thgakbasis and the facts that gave rise to
his detentior®in order to be able &hallenge that detentin

62. Article 7(5) refers to the neddr judicial oversight, and provides that every detention must
be subject tqudicial reviewvithout delayas a stable means of control to prevent arbitrary or
unlawful arrests. Accordingyperson who is deprived of his liberty without judicial oversight must
be released or brought before a judge immediatetyediate judicial oversight enables the judge
to guaantee the rights of the detainee, authorize the adoptiprecatitionarymeasuresr
measures to secure a defendant’s future appearanadnenstrictly necessamnd aim, in general, for

the defendant to be treated in a manner consistent wittesloengon of innocence

63. In the case gbersons with disabilitighe CRPDmaintaingreviously existing procedural
guaranteesuch as the right to be heard by an independent and impartial guriboritybeing
admitted to a facilif§f

64. The international
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67. The remedy ohabeas corpus must serve sathe suitable means of guaranteeing liberty,
overseeing respect for the life of the person, and preventing his disappearance or the uncertainty of
hisplace of detentiot

2.2.1. Possible arguments of the parties

i) Representatives
68. The representativesuld argue thahe guarantees set forth in paragrdptisough 6 of

Article 7 of the American Conventioralso apply to cases involving thevoluntary
institutionalizatiof persons with disabilitids couldthusbe &sertedhat on August 3, 2006 gth
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74.  The Stateould assert thatonsistent witlrticle 7(5) of the American Conventip@ristal
Tovarwas institutiongded only until it was possible to determine her legal btahis.respecit
could maintain that thiedicial reviewof her institutionalizatiorwasensuredvhen Dr.Lira, the
director of‘La Casita,” requested th&ristal Tovar be declanedompeert.

75.  The Stateould argue thahe facts of the capeovideno evidence th&tristal Tovacalled

into question henstitutionalizatiorit could argue that it is impossible to say that an appeal filed by
her would be dismissesihceit was never imtt filed and there is no precedent in that respect. The
Statecould further indicate that any interested person could have filed dafwat aipus on her
behalf.

18



Likewi®, the United Nations Special Rapporteur on the right of everyone to the enjoyment of the
highest attainable standard of physical and metitialt@ssaddressed the issue by stating that:

As a result of increased knowledge about mental disability and new models of
community

19



disabilitiesThe Committee on Economic, Social and Cultural Ringistsnctated that in order to
“remedy past and present discrimination, and to deter future discrimination,” it is essential for States

to enact comprehensive atiicrimination legislation that provides for social policy programs
which enable persons with dikts to live “an integrated, self-determined and independent’lfe
Similarly, th&pecial Rapporteur on the right to health has indicatéuetisaateshould take steps

to ensure a full package of commdpdtyed mental health care and suppolitesrgonducive to
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86. They could assert thatstitutionalization
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these measurdbe pressure is taken off tis¢éatedo develop genuine community
alternatives, and real bridges are not built between the individual and the
community®*
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91. The Stateould arguevithout prejudicéo the abovghatit allocated $200,000its budget
to remodethe infrastructure of
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96. Consequentlyt could be arguethat the right tanformed consento medicakreatment
must be examined in light of the rightbdonane treatmermind privacy established in Articles 5
andl1of the American Convention

24
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107. Finally the representativesuld argue thahis case in no way involved an exceptional or
emergency situation. As sutttey could argue thé#tis not possible to justify themmediate
administration of the medicationGdstal Tovar.

i) State

108. The Stateould argue thalhe medical staff dia Casita” did complywith the requirements
established in the international casdrawder forCristal Tovato be able tgrovide informed
consentlt could argue that, accordingthe facts of the caste attending physician explained to
the alleged victim the treatment that was going to be providedTtbeh8tateouldmaintainthat
Cristal Tovaeven had the opportunity ask questions about the treatment.

109. It could assert that consent can also be verbal and not just esjtsially considering
Cristal Tovds disability. The Statecouldalsoargue thathere was never any kind of coercion or
imposition for her to aept themedical treatment

110. Without prejudice to the abgwlee Stateould argue thahe European Couhtas held that
the right to humane treatmermtr privacyof a person with a mental disabiktynot violated ift
cannot be sufficiently argued heven without the person’s consent, the authorities would have
acted improperly in providing the treatm@nt

4.2. Forced contraception
111. The InterAmerican Commissidmas underscored the importanéevomen being able to

make free and informed decisionsualprivate aspects of their liveach agheir sexual and
reproductive healt” Additionally, theCommittee on Economic, Social and Cultural Rights
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that the person understands the information praVitiad {ii) ensure that the consent provided is
free and voluntary?

113. The Commitee on the Elimination of Discrimination against Wohastatedthat in

order to make an informed decision about safe and reliable contraceptive measures, women must
have information about contraceptive measures and their use, and guaranteed access to sex
education and family planning sen/i¢désalso recommendetiat the Statesake the necessary

measures to prevent any type of coercion in relation to women’s fertility and reproduction.’® It
furtherrecommended thalhe StateSRequire all health sengad® be consistent with the human

rights of%women, including the rights to autonomy, privacy, confidentiality, informed consent and
choice™
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114.
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State hathe obligationin order to prevent any instasad sexual violengéo take less harmful
measures that do not affect #exual and reproductive healfifemale residents 6Ea Casita”
like Cristal Tovar.

i) State

119. The Stateould argue thah this case the situation involved a temporary anptiored
contraceptive treatmerAs such, it could maintain thie international standardsy forced
sterilization should not be applied, because the case did not rise to that level.

120. The Statecould argue thaCristal Tovamever opposed thmedical tratmentthat was
provided, which included the contraceptive injection. Without prejudice to that aigaomadt
contend thaCristal Tovds consent was not necessary in this caséecause of two main factors
First, itcould argue thatue to Cristal dvar’s mental disability and her status as a person who had

been declared incompetent, it was reasonable for the health authdilifie€asita,” and in
particularDr. Lira, to take the necessary protection measBeeondlyit could arguethat the
auhorities were facing an emergency situatidnmedical necessity because of the existence of
sexual relations among tlke&dents of “La Casita.” In this regardthe Stateould argue thdhe
decision was made to provide Cristal Tovar with contraceptitiesinterest of safeguarding her
humane treatmeandpublic health

5. Imposition of solitary confinement

5.1. United Nations

121. According to theHuman Rights Committe¢he prolonged solitary confinemenit a
detainee or prison inmate could constiuteact prohibited brticle 7 of the International
Covenant on Civil and Political Rigfitshat is,torture or other cruel, inhuman or degrading
treatment or punishment

122. With respect to the imposition of this practicepersons withmental disabilés the
highest standard is the one referred to bykh&pecial Rapporteur on torture and other forms of
cruel, inhuman, degrading treatment or punish(i@apporteur on Tortut¢ who has called
uponthe State®o applyan absolute ban guacingpersms withmentaland intellectualisabilities

in solitary confinemeniegardless of its duration. Specifically, he stated as follows in his February
2013report:

It is essential that an absolute ban on all coercive amdrmsamsual measures,
including restraint and solitary confinement of people with psychological or
intellectual disabilities, should apply in all places of deprivation of liberty, including
in psychiatric and social care institutions. The environment of patient powerlessness
and abusivereatment of persons with disabilities in which restraint and seclusion is

144 General Comment No. 20, General Comment adopted by the Human Rights Committee,-Article 7
Prohibition of torture or other cruel, inhuman or degradingmieea or punishment, #4session, U.N. Doc.
HRI/GEN/1/Rev.7 at 173 (1992)ara. 6.
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used can lead to other roonsensual treatment, such as forced medication and
electroshock procedurés

123. On this issue, thRapporteur on Torturkas also stated that there cambetherapeutic
justification for the solitary confinemeot persons withmental disabilitiesn psychiatric
institutionsand that both prolonged isolation and restraints can constitute torture atl abuse

5.2. European Court of Human Rights

124. For its par, the European Couhas held that thagrohibition of contact with other persons

deprived of liberty for safety, disciplinary, or protection reasons does noparsedord violation

of the right to humane treatmétit According to the European Couirt, order to determine

whether the isolation is a violatiortha right to the integrity of the pers@ontained irArticle 3

of theEuropean Charter of Fundamental Rjghtxount must bekan of specific conditions such

as theseverity of the measuits duration, the objective pursued, and the effects on the'fferson
including physical and mental effects, and in some cases, the sex, age, and health status of the
victim** It has furtherestablishedhat complete sensory and social isolation carydése
personality and constitutes a form of inhumane treatment that cannot be justified under the
argument ofecurityor any other reasorf

125. With regard to the use tiis practice the European Couttas provided thasolation

cannot be imposed indefely, and that it is essential for the person to have an independent judicial
authority review the reasons for his or her situation in the event that it is proldnded
additionally held that, in order to prevent the risk of arbitrariness, stdbst@stons must be given

to establish and prolong the isolatanmd account must be taken of the circumstances and behavior
of the person to be placedsimitary confinemer

145 Report of the Special Rapporteur on TortAfelRC/22/53 (1 February 2013), para. 63. Available at:
http://www.ohchr.org/Documents/HRBodies/HRCouncil/RegularSession/Session22/A.HRC.22.53_EngliSepdf
also: Torture and other forms of cruel, inhuman, degrading treatment or punishment, A/63/175 (28 July 20Q8paras. 556.
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126. In particularwith regard topersons withmental disabilitieshe EuropeanCourt has
indicated that the vulnerability arising from their condition warrants special protection, and that
solitary confinement has a serious effect omtlesital health?

5.3. Inter-American Human Rights System

127. Regardingolitary confinemeythe InterAmerican Courbas indicateoh general termghat
"prolonged isolation and compulsory incommunicado are, in themselves, cruel and inhuman
treatment, which harm the physical and moral integrity of the individual and the right to respect for
the inherat dignity of the human perstf’ In this respect,it has stated that both practices
represent cruel and inhumane treatjieand that as the party responsibledfgtention centers

the Statenust guarantee conditions that respectftmeamental rightend adignified existence.

428. The InterAmerican Courhas also made referenceismlation roomsn the context of
provisional measurdslding that they should not be used as disciplinary measures and that the
conditions therein must conformitdernaional standards’ For its part, theACHR has already
addressed this issnehe granting of twprecautionary measumsbehalf opersons witimental
disabilitiesin institutions; andn this regard
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when placed in solitary confinement, twyd argue thais use for residents of “La Casita” with
mental disabilitieuld even constitute torture
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of responsibilities anidke special actions to guarantee that inmates have the necessary conditions to
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140. The European Coutas also ruled on the scope of the right to nutrition of persons
deprived of liberty. It has indicated ttia¢ Statehas the obligation to properly feed persons
deprived of theiliberty, which is part ats obligaton to guarantee the health and general wellbeing
of that population”® Regarding the quantity and quality of fabe, European Courhas
establishedhat “a slice of bread, an onion, and a piece of roasted fish or a meatball is not
sufficient*”*and therefee is denigrating treatment thiafaesArticle 3 of the Conventiof?

141. The European Courhasadditionallyestablishedhat the Statesnust guaranteadequate
ventilation,access to natural ligand adequate sanitdagilities® The interruption of ektrical
power or water service during certain periods, as well as the use of sanitary facilities, would thus give
rise to a violation of thight tohumane treatmeht With regard to clothingfye European Court
has indicated that failing to provide kiog or sheet®r a long period of timis alsaa violation of
the rightto humane treatmet?

6.1. Possible arguments of the parties

i) Representatives

142. The victims’ representatives could argue that
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Lira only, and not ofCristal TovarAccordingly they could assert that Cristal Tevaght of

defense was violated, inasmuch as she did not have the opportunity to testify or present evidence to
challenge théeclaration of incompetenentered against hérhey could note that theRPD
Committeehas stated thdtpersons with disabilities must [...] be granted legal capacity to testify on

an equal basis with oth&r& They could argue thatwasimperatie at leasfor Cristal Tovato

testify in proceedings that were being held to determine her legal status.

i) State

156. The Stateould argue theCristal Tovar’s right to access to justiceas in fact guaranteed
given that whea person with a disabilihas been declared incompetent, it is necessary for his or
her guardian to have the opportunity to request the revocation of that measurshié leeleves

that it is no longer necessary or wishes to cease acting as the person’s representative. The Stateould

cite theCRPD Committeewhich has held that the States nfesisur[e] that persons who
experience interference with their right tol legpacity have the opportunity to challenge such
interference (on their own behalf or with legal represehtatiorhe Statecould interprethat
statement to mean thidegal representativeefers to the guardian of therson with a disability
who haseen declared incompetent

157. The Statecould also assetfiat, in order to prevent any arbitrariness on the part of the
guardian, the laws Bkclutiaallow the Public Ministry to also request the review and/or revocation
of thedeclaration of incompetency

158. The Stateould conted, without prejudice to the foregoing, that the judicial practice has
been to allow for the legal represerdati a person with a disability
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i) State

165. The Statecould argue thait questioned the filingleadline requirememturing the
admissibility phase befahe InterAmerican Commissipwhich would be sufficient. It could also
contend thathe Commissioshould have examined thersienth requirement in relation to each
one of the domestic proceeghnnitiated byhe petitioners-that is, with respect to the motion to
vacate and theetition for a constitutional remedy

166. The Statecouldalsoargue thatif the Commissiohad conducted thatstinct analysisit
would have concluded that the argumguertaining to the conditions ‘dta Casita” were
inadmissible because they were not timelylfilgtat regargdit could argue thahat omission on
the part othe |ACHR result
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